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Financial Guaranty Insurance Company (“EGIC”) retfudly submits this Brief in
Opposition (the *Opposition”) to the City of Dettsi (the “City”) Motion to Dismiss in Part

FGIC’s Counterclaims (the_“Motion” or_“Mot.”) [AdvPro. Docket No. 152] and respectfully

states as follows:

PRELIMINARY STATEMENT

The City’s Motion is premised on a misapplicatidintlee law, that asks this Court to
dismiss FGIC’s Counterclairh®n the basis of the facts as alleged in the City/s Complaint.
In the context of the City’s Motion to Dismiss,stthe facts alleged by FGIC, not the City, that
must be taken as true, and FGIC’s Counterclaimg imeigonstrued in the most favorable light.
Assuming the City could skirt this elementary ruidnich it cannot, the Motion fails because the
material issues of fact set forth in FGIC’s Coudl@ms make it clear that this case is anything
but simple and undisputed, as the City suggestsdirtg that the City has the right to receive
and retain the benefit of upwardsafe billion dollars without paying for it, is not an exercise
of connecting the dots between a few agreed-upots.faThe Pension Funding Transactions
were complex arrangements struck through scores cafnmunications, negotiations,
authorizations, and representations by the Ciyagents, and its advisors. The facts and issues
arising from this complex web, which the City ha {o dispute, provide the basis for FGIC’s
Counterclaims — not the facts alleged by the Gitgupport of its own claims.

The City’s theory of strict liability is just onexample of its mischaracterizations of the
law in an effort to sweep complex factual issuedeaurthe rug. The City suggests that in all

instances the law forbids any counterparty from revelying on any municipality’s

! Capitalized terms not otherwise defined hereirl $tzave the meaning ascribed to them in the
Counterclaims of Defendant Financial Guaranty lasae Company [Adv. Pro. Docket No. 129] (the
“Counterclaims” or “Countercl.”).
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representations about its ability or authority mbee into a contract. The City is wrong. The law
does not protect municipalities in a way that aBatvem to deceive counterparties into investing
over a billion dollars, and it certainly does nobtect a municipality that discloses its own fraud
in an attempt to shield itself from liability atelexpense of the very counterparties it deceived.
Tellingly, the City has not denied the misrepreagans it made to FGIC, as alleged in
FGIC’s Counterclaims. Yet, even if the City dideatpt to retract its past statements, promises,
and representations about the Pension Funding dcaoss and about the actions it took to
confirm the nature and validity thereof (which veeand actions were confirmed by the official
actions and authorizations of the City at that jintee Motion fails. FGIC’s entitlement to
relief, as alleged in the Counterclaims, is strd@iward and must be taken as true for the
purposes of the Motion: in 2005 and 2006, by dmvely and implementing innovative
contractual obligations as a substitute for itgitranal mechanism for funding its pension
liabilities, the City asked for and obtained neastye billion dollars in investments from the
defendants, and, under the terms of the transagtihe City applied these investments to
finance its otherwise underfunded pensions. Noweeade later and in the form of a lawsuit
aimed at the very counterparties that investechénQity’s pensions, the City disclosed for the
first time that it lied about the attributes of tRension Funding Transactions and the due
diligence it purportedly conducted in order to induhe COPs Holders to invest in the City and
in order to induce FGIC to issue the Policies. Newe does the City explain how it was able to
conceal these lies from sophisticated countermafte the last decade, until the wake of the
City’s bankruptcy filing. Based on the facts assgiin FGIC’'s Counterclaims, which the Court
must accept as true for the purposes of the MotlmMotion should be denied. The City has

not established that FGIC’s Counterclaims do noitao factual content sufficient to plausibly
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show legal entitlement to relief, as it must tocaexl on a motion to dismiss in this Circuit.
Static Control Components, Inc. v. Lexmark Inti¢.) 697 F.3d 387, 401 (6th Cir. 2012)f'd,
Lexmark, Int'l Inc. v. Static Control Components;.) 134 S. Ct. 1377 (2014).

STANDARD OF REVIEW

In reviewing a motion to dismiss counterclaims parg to Rule 12(b)(6) of the Federal
Rules of Civil Procedure (the "Rules”), made apglile to this Adversary Proceeding by Rule
7012 of the Federal Rules of Bankruptcy Procedaiegurt must accept all factual allegations as
true and construe the counterclaims in the lighstnfievorable to the counterclaim plaintifeee
Static Control Component§97 F.3d at 401 (reversing in part an order disimgssounterclaim
and confirming that factual allegations in coun@ros are assumed true for purposes of a
motion to dismiss under Rule 12(b)(6Puwinga v. Benistar 419 Plan Serv894 F.3d 783, 790
(6th Cir. 2012) (“In assessing a complaint for dedl to state a claim, we must construe the
complaint in the light most favorable to the pldftaccept all well-pled factual allegations as
true, and determine whether the complaint conthmijfficient factual matter, accepted as true,
to state a claim to relief that is plausible onfase.” (citation and internal quotation marks
omitted)). “Factual allegations must be enoughaise a right to relief above the speculative
level . . . on the assumption that all the allegaiin the complaint are true (even if doubtful in
fact).” Bell Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2007). Here, where the Caoalatens set
forth “a short and plain statement of the claimwgimg that the pleader is entitled to relief,” the

City’s motion to dismiss should be denfedred. R. Civ. P. 8(a)(2); Fed. R. Bankr. P. 7008(a

2 In ruling on the Motion, the Court may also coesigublic records and items appearing in the recbrd
the caseBassett v. NCA/28 F.3d 426, 430 (6th Cir. 2008)ting Amini v. Oberlin Coll.259 F.3d
493, 502 (6th Cir. 2001)).
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The City refers the Court to the “detailed factsfeeth in the City’s Complaint.” (Br. in
Supp. of Mot. 1 n. 1.) However, as the Motion iiected at FGIC’s Counterclaims, the Court
must accept as true the factual allegations in F&GI@ounterclaims rather than the City's
Complaint. See Static Control Componen®&®7 F.3d at 401 (confirming that factual allegas
in counterclaims are assumed true for purposesnodtaon to dismiss counterclaims under Rule
12(b)(6), and reversing in part district court argeanting motion to dismisskord Motor Co. v.
Mich. Consol. Gas CpNo. 08-CV-13503, 2011 WL 1743735, at *2 (E.D. KlidMay 5, 2011)
(assuming, for purposes of Rule 12(b)(6) motiordigmiss, that the factual allegations in the
defendants’ counterclaims are true).

Despite the fact that the pleadings are not cloasdhe City has not yet filed an answer
to FGIC’s Counterclaims, the Motion also impropesteks relief under Rule 12(c). The City’s
request for judgment on the pleadings is premadmick should not be considered at this time.
See Med-Systems, Inc. v. Masterson MiNg. 11CV695, 2011 WL 4715170, at *2 (S.D. Cal.
Oct. 7, 2011) (noting that if a defendant imposmsnterclaims, the pleadings are not closed until
the plaintiff files a reply to those counterclaim&eir ex rel. Geir v. Educ. Serv. Unit No.,16
144 F.R.D. 680, 686 (D. Neb. 1992) (finding motfon judgment on the pleadings premature
where defendants had not yet answered and corgtifignmotion as one to dismiss claims under
Rule 12(b)(6) (citingGeltman v. Verity716 F. Supp. 491 (D. Colo. 1989) (samé&delman v.
Locker, 6 F.R.D. 272, 274 (E.D. Pa. 1946) (holding theewthe defendant filed an answer with
a counterclaim and no reply was filed, the pleaslimgere not closed and thus the plaintiff's

motion for judgment on the pleadings was premature)

% In addition, the Case Management Order enterefugust 14, 2014 [Adv. Pro. Docket No. 131]
discourages a request for summary judgment ofittierfsely fact-specific” and “broadly controverted”
allegations in this case. The merits of this actibould be resolved on a more developed recoddnain
at the outset of this case on a motion for judgnearihe pleadings or a motion to dismiss. In argng
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SUMMARY OF FACTS

The facts set forth below, all of which were speeily alleged in FGIC’s
Counterclaims, must be deemed to be true for pegotthe Court’s consideration of the City’s
Motion.

l. The Counterclaims Detail the Nature of the PensiofRunding Transactions

In the midst of a financial crisis in 2005, and ifac increased pressure from the
Retirement Systems to live up to the City’'s consiinal and statutory mandate to fund each
System’s UAAL (Countercl. 11 16, 23-26), the Cigvdloped a structure to enable the City to
fund such obligations on a timely basis and in aimonore cost efficient mannerld( 1Y 29,
41.) The City did this by first enacting severatlinances that remain in full force and effect.
(Id. 11 29-32.) One of these ordinances, the Fundmin@nce, authorized: (i) the creation of
two single-purpose Service Corporations, whichlaegally separate from the City, to assist the
City with funding its pension liabilities, (i) th€ity’s entry into contracts with the Service
Corporations to compensate them for their servi@gpsthe issuance of COPs by a third-party
funding trust that would evidence an interest | @ity’s payments under the Service Contracts,
and (iv) the City's entry into ancillary agreements connection with the COPs, such as
underwriting and disclosure agreementsld. ( 30.) The other ordinances, the Pension
Ordinances, required that the Funding Proceeds themssuance of the COPs be deposited into
the Accrued Liability Fund within each Retirementstém and that the assets be separately
accounted for, even if they were invested as daetioh System’s overall assetdd. @t  31.)

The City subsequently entered into the 2005 Ser@oatracts and obligated itself to

make Service Payments under the Service Contraatshad more favorable terms and better

the standard for a Rule 12(c) motion for judgmentlee pleadings is the same as a Rule 12(b)(6)moti
to dismiss for failure to state a clairhindsay v. Yatest98 F.3d 434, 438 (6th Cir. 2007).

Wid-0411 225050 oB30C 162  Filed 09/11/14 > Entered 09/11/14 16:17:46 Page 16 of 55



interest rates than the payments the City was mhaking to the Retirement Systems to pay the
Subject UAAL. (d. T 41.) The Service Corporations, in turn, essdigld the 2005 Funding
Trust for the purpose of funding certain amounteath Retirement System’s UAAL, and the
2005 Funding Trust agreed to provide such fundinthé Service Corporations in exchange for
an assignment of and security interest in certhihe City’'s Service Paymentsld({ 42.) The
2005 Pension Funding Transaction resulted in thgaisce of the 2005 COPs to investors, which
funded over one billion dollars of the Retiremegstems’ UAAL. (d. 11 43.) This structure
was repeated in 2006 after the Retirement Systettena@ed the required amortization periods
for funding those Systems’ respective UAAL; theyGntered into the 2006 Service Contracts,
through which the City replaced certain scheduleliations under the 2005 Service Contracts
with new payment obligations extended over the gesxtended amortization period, and the
Service Corporations established the 2006 FundingtTo issue the 2006 COP4d. (11 49-50.)
The 2006 Pension Funding Transaction thus allolwedCity to amortize its payments under the
Service Contracts over a longer period of timeyjtiog additional relief to the City’s stressed
finances. Id. 1 49-50.)

[l The Counterclaims Specifically ldentify
the City’'s Misrepresentations and Omissions

FGIC relied on the City’'s numerous representatiabsut the nature of its contractual
obligations under the Service Contracts. In theviSe Contracts, the City expressly represented
and warranted, among other things, that the Citg wathorized to enter into the Pension
Funding Transactions, all conditions precedenth® City’s execution and delivery of the
Service Contracts had been met in order to makeSemwice Contracts valid and binding
obligations of the City, and that the City’s obligans under the Service Contracts do not

constitute indebtednessld (11 57, 75.) Under the terms of the Service Cotgr&GIC has the
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benefit of the representations and warranties niadé¢he City therein and is “conclusively
presumed” to have relied upon such representatadswarranties. Id. § 58.) In addition, the
Service Contracts and the offering circulars usedntarket the COPs state that the City’s
obligations under the Service Contracts are “alteotind unconditional” continuing contract
obligations of the City that are binding upon, asforceable against, the City but aret
obligations to which the City has pledged its fiaith and credit. Ifl. § 62.) Each COP also
includes a statement that it does not create ardehitedness” of the City within the meaning of
any applicable law. Id. § 63.)

The City, through its representatives, agents, addsors, made representations in-
person and in writing to FGIC on numerous occasionthe time leading up to the Pension
Funding Transactions about the nature of the dedlabout the steps it took to confirm the
City’s authority to enter into the Service Contgcthe valid and binding nature of those
agreements, and the fact that the transactionsdwse none of the City’s debt capacityd. (
19 66-72.) This included sharing with FGIC the 200emos in an effort to assure FGIC that the
City took all necessary steps and had conclusiidtermined that the City’s contractual
obligations under the Pension Funding Transactainssue could not constitute indebtedness
under Michigan law or be subject to any limitatimrmsthe City’s net indebtedness capacityg. (
1147, 125.)

Unknown to FGIC at the time, the City chose to shamly select legal opinions with
FGIC; the City kept from FGIC legal advice questmanthe legality of the Alternative Funding
Mechanism while, concurrently, providing FGIC witthe 2004 Memos and other documents
analyzing the transaction structure and obligatiofid. 1 90, 123.) The City’s conduct and

communications indicated to FGIC that the City hadertaken the necessary due diligence to
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represent to FGIC that the Pension Funding Traimseciand the City’'s obligations under the
Service Contracts were valid and lawfuld. (1 65-76, 90.)

Furthermore, at the closing of each of the PenBiamding Transactions, various legal
opinions were issued stating, among other thingst ho enactment of state legislation was
necessary and no approval or other action wasnemjto be obtained in connection with, among
other things, the execution of the Service Consraamd the Service Payments under the Service
Contracts do not constitute indebtedness withinntieaning of any limitation of Michigan law
applicable to the City. Id.  46.) In connection with the 2006 Pension Fugdiransaction, the
City’s counsel also informed the insurers, inclgdiRGIC, that the City could not avoid a
contract, such as the Service Contracts, underhnibibas accepted the benefits, including the
benefits of FGIC’s insurance, and retain those fisnéncluding such insurance benefitdd. (
154.)

[l. The Counterclaims Specifically ldentify the
Benefits the City Received Through the Policies

FGIC issued the Policies guaranteeing the schegadgchent of principal and interest on
the FGIC-Insured COPs.Id( 1 82.) The insurance that FGIC (and other insyirprovided
improved the ratings on the COPs issuances, whdyn, made the COPs more marketable to
investors and allowed the COPs to be issued atrlomterest rates, thus saving the City a
considerable amount of money in corresponding red&ervice Paymentsld( Y 65.) The City
acknowledged the significant benefits that it reedion account of FGIC’s insurance in letter

agreements for each of the Pension Funding Transact(d. 1 86.)
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ARGUMENT

FGIC Adequately Alleges a Counterclaim of Estoppel

The City, in a conclusory two-sentence footnote,vesoto dismiss FGIC's First
Counterclaim to the extent FGIC seeks a declardtan the City should be estopped from
denying the validity, legality, or enforceability the Service Contracts or the City’s obligations
thereunder because “FGIC identifies no basis fisr ¢faim of estoppel.” (Br. in Supp. of Mot.
28 n.5.) Yet FGIC specifically pleads, in greataie that, based on the recitals on the face of
the certificates and the City’'s representations @rtuct, the City is estopped from denying the
validity of the transaction.

As a matter of black letter Michigan law, a munalify is estopped from denying the
validity of an act or representation if the non-naypal party demonstrates: (a) a good faith
reliance upon the City’s conduct, (b) lack of attkaowledge or means of obtaining actual
knowledge of the fact in question, and (c) a chang®sition significant enough that, should the
transaction be invalidated, the non-municipal parould incur a substantial los®arker v. W.
Bloomfield Twp 231 N.W.2d 424, 428 (Mich. Ct. App. 1975). Aypb this standard, courts
regularly estop municipalities from asserting airolar defense of ultra vires, even in cases
where the contract would otherwise be voifiee e.qg, id. at 429;1st Source Bank v. Vill. of
Stevensville947 F. Supp. 2d 934, 950 (N.D. Ind. 2013) (notingt, under Michigan law, “a
municipal corporation is estopped from denying\vhkdity of a contract where the contract has
been executed and the municipal corporation retdiasbenefit of that contract, even if the
contract was entered into in an irregular fashipsée alsdixon Cnty. v. Field111 U.S. 83, 92
(1884).

Estoppel is particularly appropriate where, as ijgatly alleged here, the City retained a

significant benefit from the contract that it nossarts is ultra viresSee e.g, Highland Park
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Policemen & Firemen Ret. Sys. v. City of Highlarak®?No. 252424, 2006 WL 1709335, at *3
(Mich. Ct. App. June 22, 2006)st Source Banlo47 F. Supp. 2d at 950. Highland Park an
instructive case, defendants, including the Cigfsergency Financial Manager, argued that the
promissory note at issue was “illegal and unenfabts’ because it had not been executed by
certain municipal officials, as required by theyC@harter. 2006 WL 1709335, at *3. The
Michigan Court of Appeals noted that it was “tefjinhat defendants [sought] to render the
agreement illegal, and consequently void, afterGiitg [ ] already received the benefit of the
bargain,” and, accordingly, estopped defendants fesserting that the promissory note was
illegal. Id. ("We conclude that having received the benefittled bargain, defendants are
estopped from asserting that the promissory notieegal when, given the circumstances of the
case, their acts have created a situation whaveutd be inequitable and unjust to permit them
to deny what they have done or permitted to be ddmternal citation omitted)).

Courts have also held that estoppel is warrantegfeviepresentations about the validity
of a municipal obligation are recited on the fat¢he instrument representing such obligation,
as the Counterclaims specifically identify is trase with the COPs.Unless it is clear from the
face of the bond that the representations abouditsabre untrue, courts have found that it is
reasonable for bona fide purchasers to rely orethgisresentations and thus estop the municipal

issuer from arguing that the representations atelenSeg e.g, Chem. Bank & Trust Cp251

* Chem. Bank & Trust Co. v. Oakland Cn51 N.W. 395, 399 (Mich. 1933) (“[A]lthough it mée
contrary to the fact, yet, if recited in the bohdttthe necessary and proper steps required btolae
taken had been taken, then the municipality ispg&d from denying that they were takenGjbbs v.
Sch.-Dist. No. 1050 N.W. 294, 295-96 (Mich. 1891) (samsge also Thompson v. Vill. of Meco<Lé
N.W. 1044, 1046 (Mich. 1901) (“[A] bona fide purdea for value had a right to rely upon the statdmen
of the board, appearing in the bond, - that it isaged to borrow money under this act, for lawful
purposes.”).
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N.W. at 399. $ee alsdCountercl. 1 62-63 (alleging recitals in offericigculars and face of
each COP include statement regarding validity &§’€bbligations).)

A. The Facts Asserted in FGIC’s Counterclaims, Taken®True,
Adequately Allege That Estoppel Applies to the Citis Claim

The Counterclaims allege: (a) that FGIC relied,good faith, on the City’'s many
representations and conduct regarding the natuteeoPension Funding Transactions and the
steps the City took to verify that those transaxgtiovould create valid, binding obligations of the
City (Countercl. 1Y 76, 81, 130, 143-44, 157, 1@85); (b)that FGIC was unable to
independently determine whether the City took @tassary internal steps to ensure that the
Pension Funding Transactions created such valmlitg obligations (Countercl. Y 45-47, 52-
56, 57-58, 61, 65-75, 78-80, 165), and (c) thagukh the Service Contracts be invalidated,
FGIC will likely see an increase in asserted claumder the Policies (Countercl. 1 82, 87-89,
115). Further, it is undisputed that the resulihef Pension Funding Transactions, the funding of
$1.4 billion of the UAAL, was well within the Citg’ powers because, as all parties
acknowledge, the City is constitutionally obligatéal fund the UAAL. (Countercl. { 16;
Complaint  7.)SeeShelby Twp. Police & Fire Ret. Bd. v. Charter TepShelby475 N.W.2d
249, 252 (Mich. 1991) (holding that the MichigannStitution “expressly mandates townships
and municipalities to fund all public employee penssystems to a level which includes
unfunded accrued liabilities”). Finally, FGIC adedely alleges that the City benefited
significantly from the Pension Funding Transactjomhich paid approximately $1.4 billion of
UAAL that the City was obligated to fund. (Courdefff 84-86, 93, 150, 153.) Therefore, the
City’s contention that FGIC identifies no basis ftve application of estoppel to the City’'s

invalidity claim is baseless.
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B. FGIC’s Counterclaims Allege Facts Demonstrating Thathe City Should Be
Estopped From Denying the Validity of Its Obligations Without Reaching
the Merits of the Claim

The Michigan Supreme Court has estopped munidigslfitom denying the validity of its
acts or representations without reaching the maitshe case when, as alleged here, the
municipality made specific representations uponcihthe non-municipal counterparty relied.
In Chemical Bank & Trust Co. v. Oakland Couritye owner of certain County bonds sued to
compel the County to levy a tax to repay its bonas1 N.W. at 399 The County, in response,
asserted, among other things, that the bonds hewl ibsued “entirely without authority of law”
and “in violation of the constitutional limitatioon the bonded indebtedness of the countg.”
at 397. InChemical Bankunlike here, the bonds at issue were undoubtétiipt” of the
municipality, subject to the applicable debt limit the bonds explicitly pledged the County’s
full faith and credit and taxing poweld. at 398-99. Nonetheless, the court estopped thet@o
from maintaining its ultra vires defense and corngaethe County to levy a tax to repay the
bonds because the face of the bond included a nuofbecitals — including that “all acts,
conditions and things” required to exist or be dprecedent to issuing the bonds exist and have
been done, that the bonds were issued “pursuamdan strict compliance with the Constitution
and Statutes of the State of Michigan,” and that ittdebtedness therein incurred “does not
exceed the statutory or constitutional limit” — amothing on the face of the bonds themselves
showed those recitals to be untrdd. at 398-99 (“The recital in the bond to the effdwit such
determination has been made, and that the comstigdtiimitation had not been exceeded in the
issue of the bonds, taken in connection with tloe tzat the bonds themselves did not show such
recital to be untrue, under the law, estops thengofrom saying that it is untrue.”). The
Chemical Bankourt came to this conclusion based on its findiveg these recitals were factual

determinations that had been made by the countynussioners (who were charged with
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making such determinations) and bondholders coeilg on these recitals, without making an
explicit finding regarding whether the debt limad been violated or whether, absent estoppel,
the bonds would be invalidatett]. at 398-99

The Counterclaims allege facts demonstrating th@tQity made representations nearly
identical to those at issue i€hemical Bankin connection with the Pension Funding
Transactions, including on the face of the COPs ian@ity ordinances. SeeCounterclaims
19 45, 47, 52, 53, 55, 57, 633eeDetroit, Mich. Ord. No. 05-05 § 18-5-120(j). Thefsets
must be taken as true for purposes of the Motiod, \eahen representations such as these are
present, the contracting municipality is estoppedifasserting they are untrue unless the falsity
of these representations is apparent on the fatkeofelevant note or instrumengeeBd. of
Comm'rs of Chaffee Cnty. v. Pott@d2 U.S. 355, 364 (1892) (“The recital in the ¢hon . that
the constitutional limitation had not been exceeitetthe issue of the bonds, taken in connection
with the fact that the bonds themselves did nowsbkoch recital to be untrue, under the law,
estops the county from saying that it is untruesge alsoThompson86 N.W. at 1046-47.
Therefore, FGIC has adequately pled facts to sumpoequest for a declaratory judgment that
the City is estopped, based on recitals on the facehe certificates and the City’'s
representations and conduct, from denying the Nglaf the Service Contracts and the City’'s

obligations thereunder.

®>See also Dixanl11 U.S. at 94 (“Where it may be gathered fromléyislative enactment that the
officers of the municipality were invested with thewer to decide whether the condition precedest ha
been complied with, that their recital that it ln@®n made in the bonds issued by them and held by a
bona fide purchaser, is conclusive of the fact, l@inding upon the municipality, for the recitaltself a
decision of the fact by the appointed tribunaltigting Town of Coloma v. Eave82 U.S. 484, 491
(1875) (internal quotation marks omitted)$pitzer v. Vill. of Blanchardt6 N.W. 400, 403 (Mich. 1890)
(“Where there is a total want of power, under g, lin the officers or board who issue the borfusnt
the bonds wilhotbe void in the hands of innocent holders, thardiibn being between questions of
fact and questions of law. If it is a questiorfaiit, and the board or officers are authorizedaly to
determine the fact, then their determination ialfemd conclusive . . . [and] the municipality is
estopped.” (emphasis added)).
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[l The Counterclaims Specifically Allege that
the Service Contracts Are Not lllegal, Ultra Vires,or Invalid

Attempting to side-step any discovery into the raior defenses (including the fact-
intensive allegations of estoppel, fraud, and nasatterization) and contrary to the applicable
rules of procedure and relevant laws, the City cagain asks this Court to “simply” adjudicate
the supposed central issue — whether the Serviogr&xs and obligations thereunder are valid,
binding obligations of the City, as they have bémsated for almost nine yedtsThe City is
wrong on procedure and it is wrong on the law. pdotedure, there is no support for the City’s
request to flip this adversary proceeding on itachand adjudicate the validity of the Service
Contracts prior to the allegation that the Citgstopped from questioning their validity. On the
law, taking the facts asserted in the Counterclamgrue, the validity of the Service Contracts
and the City’s obligations thereunder are not iesgiwon. The Motion therefore fails, and no
further analysis is needed.

A. The City In its Motion Erroneously Assumes
That the Service Contracts are Invalid

Even assuming the Court takes up the City’'s requesgview validity at this early (and
inappropriate) stage of the litigation, the tramsarcis valid. The City itself has acknowledged,
in filings in this Adversary Proceeding, that thenice Contracts are presumptively valicceé
Mem. of Law in Resp. to Service Corps.” Mot. to miss [Adv. Pro. Docket No. 46] at 7
(“[Tlhe Service Corporations are the counterparttes Service Contracts that are, until
demonstrated otherwise, presumptively valid.”).gspite this acknowledgement, the City bases

its Motion on the contradictory and baseless astomphat the Service Contracts and the

® The City’s Motion is inconsistent in this respeas,elsewhere the City states that it is not seekin
dismiss FGIC's First Counterclaim for a declaratggment, except insofar as it seeks a declartiahn
the City is estopped from asserting the invalidityhe Service Contracts. (Br. in Supp. of Mok h.1.)
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obligations thereunder are not only invalid but avkolly illegal and ultra vires. Such
assumption over-simplifies complex legal issuesfaiid for the reasons discussed below.

B. The Counterclaims Assert Facts Specifically Allegig that the Service
Contracts Are Valid Contracts that Create Binding Cbligations of the City

FGIC’s Counterclaims specifically allege facts thatcepted as true, establish that the
Service Contracts are valid contracts that creatgitl and binding obligations of the Cify.
FGIC’s Counterclaims specifically allege that thigy@id “not pledge its full faith and credit in
support of the Service Contracts” (Countercl. fa®)d that the express terms of the documents
related to the Pension Funding Transactions — datéreents in memoranda provided in
connection with those transactions — clearly sthtd the Service Payments are not general
obligations of the Cityand that the City’'s faith and credit was not platige connection with
those payments. (Countercl. 62, 66, 67.) Uiiehigan law, when, as specifically alleged
here, a municipality does nistsue a general obligation to which it has pledgedull faith and
credit, the HRCA, and related policy consideratj@rs not implicated.

The HRCA empowers Michigan cities to borrow moneayt provides that “the net
indebtedness incurred for all public purposes shatlexceed” certain amounts. Mich. Comp.
Laws § 117.4a(2see alsaMich. Const. (1963) art. VII, 8§ 21 (directing thadWligan Legislature
to “restrict the powers of cities and villages wriow money and contract debts”). The “debt

limit” imposed by the HRCA is subject to a numbérstatutory and non-statutory exceptions.

" See, e.g.Countercl. 11 16, 19-20, 29-31, 33, 41, 70 (aligghat the City substituted one obligation
(the Service Payments) for another constitutionaiiyndated obligation (the Traditional Funding
Mechanism for servicing the Retirement Systems’ WNAd. 11 47, 55, 57, 65, 73, 75, 80 (alleging that
the City made numerous binding representationstatsactions and regarding the nature of the Pensi
Funding Transactionsid. 11 58, 76, 81 (alleging that FGIC reasonably detie these representations,
many of which FGIC was unable to fully assess smvtn because of the City’s superior access to
information about the City)d. 11 31, 96-98 (alleging that the proceeds of thesida Funding
Transactions are in segregated, easily-identifiab®unts within the Retirement Systems).
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Mich. Comp. Laws§ 117.4(a)(4). Indeed, the HRCA's limitation islypconsistently applied in
specific borrowing situations; namely, when citiesur general obligations to which they pledge
their full faith and credit. See e.g, Bullinger v. Gremorge72 N.W.2d 777, 795 (Mich. 1955)
(“Inasmuch as the bonds proposed to be issuedare not faith and credit obligations of its
incorporators, they need not be voted on by thetalate, nor are they subject to the debt
limitations of the municipalities.”). The allegatis in FGIC’s Counterclaims, taken as true, state
a plausible claim that such a situation is not@mésere. $eeCountercl. {1 3, 62, 66, 67.)
FGIC’s Counterclaims also specifically allege tteg City entered into Service Contracts
with the Service Corporations in 2005 and 2006 (@encl. 71 41, 49), that the Service
Corporations, in turn, has provided services to @lity since they were formed, including in
2005, 2006 and 2009 (Countercl. 11 30, 36-44, 49-5hd that obligations created under the
Service Contracts are contractual in nature (Colut8ff 3, 4, 6, 8, 75, 107). Michigan courts
have recognized for over a century that municigalido not incur “indebtedness” when they
enter into service contracts, like the Service Gmts at issue hereéSee, e.g.Drain Comm’r of
Oakland Cnty. v. City of Royal Oak0 N.W.2d 435, 446 (Mich. 1943) (citingidington Water-
Supply Co. v. City of Ludingtpi@d8 N.W. 558, 562 (Mich. 1899)3ee also Walinske v. Detroit-

Wayne Joint Bldg. Auth.39 N.W.2d 73, 81 (Mich. 1949). The Counterclaitve/e, at a

® The Service Corporations, as alleged in the Coclaiens, assisted the City in 2005 in satisfyingaie
of the Retirement Systems’ UAAL, assisted the @it2006 in refinancing its initial funding obligatis
to take advantage of a more favorable amortizggenod, and, through the Contract Administrator,
facilitated payments of those obligations for thstmeight years.SeeCountercl. 11 41-44, 49-51). The
City's argument that the Service Corporations aghditn their amended answer that the Service
Corporations had no ongoing function after theyeaareated, (Br. in Supp. of Mot. 8) cannot supfiwet
City's Motion because “the answer of one defendaninot be used as evidence against his co-
defendant[.]"Leeds v. Marine Ins. Col5 U.S. 380, 383 (1817¢ee also McMurtry v. WisemaNo. 04-
cv-00081, 2006 WL 5186509, at *3 (W.D. Ky. Aug.2006) (the answer of one defendant had “no
binding effect on other defendants”).
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minimum, established that there is a dispute athdéonature of the Service Contracts. Such
dispute cannot be resolved at the motion to disstige’

FGIC also adequately alleges that the Service @otstrare valid because these contracts
enabled the City to satisfy a preexisting constnal obligation. (Countercl. Y 16-18, 30, 41.)
The fact that the City had an obligation to furglpensions’ UAAL that is imposed by the state
constitution is undisputed.CpmpareCountercl. § 1&vith Compl. § 7.) See alsaVlich Const
(1963),art. IX, 8§ 24; Mich. Comp. Laws 88§ 38.599(2), 38tQfn (requiring that municipalities
appropriate an amount sufficient to maintain theuagal integrity of their retirement systems,
including an annual accrued amortized interestron@AAL). And the Counterclaims include
the allegation that the City’'s payments under tlevie Contracts “replaced, with more
favorable terms and better interest rates, the paygnthe City was then making to the
Retirement Systems to pay the Subject UAAL” (Counitef] 41), to satisfy its constitutionally

and statutorily mandated funding obligatidfis.

® In this respect, the procedural postures of tises¢hat the City cites in support of its Motioa ar
different from the procedural posture of this Adasy Proceeding and make the City’s cases readily
distinguishable.See Walinske89 N.W.2d at 77 (findings of fact and conclusioh$aw issued by the
trial judge);Royal Oak 10 N.W.2d at 440 (noting that the dispute proeééo trial), and.udington

78 N.W. at 560 (factual findings by trial judgsge also McCurdy v. Shiawassee Crit{§ N.W. 625,
625 (Mich. 1908) (trial)seealsoMem. of Law in Resp. to Service Corps.” Mot. tesliss [Adv. Pro.
Docket No. 46] at 7 (conceding that the Servicet@ats “are, until demonstrated otherwise,
presumptively valid(emphasis added)).

°The City’s direct contributions to the Retirem&ystems, including with respect to the UAAL, are
contractual obligations that are not consideredhttsubject to the HRCA'’s limitations on indebtedse
and, to FGIC’s knowledge, have not historicallymagplied to that limitation by the City. Mich. @p.
Laws Ann. Const. Art. 9 8§ 24 (West 2012) (“The aect financial benefits of each pensions plan and
retirement system of the state and its politicédsvisions shall be a contractual obligation thérgo
Kinder Morgan Michigan, L.L.C. v. City of Jacksai4 N.W.2d 184, 192 (Mich Ct. App. 2007)
(“[Pensions] are quite simply not debt obligatioée agree with petitioners that the expense ofifvgnd
[ ] pension is an accrued liability or general @igrg expense of the local unit of government, ignbt
a debt within the common understanding of that t§tnThe Service Payments simply replace those
preexisting obligations. They do not increaseCltg's indebtedness and should be afforded the same
treatment as the City’s payments under the TraditiGunding MechanismSeee.g, Banta v. Clarke
Cnty,, 260 N.W. 329, 332-33 (lowa 1935) (holding thetwbonds issued to refund valid outstanding
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The limitation on the City’s indebtedness is essdlield by statute (the HRCA), and not
by the state constitutionSeeMich. Comp. Laws 8§ 117.4a. Moreover, the poweserved in
the Michigan constitution to a city governed by tHRCA are expressly “subject to the
constitution and law.” Mich. Const. (1963), artll\8 22. To the extent that a constitutional
provision and a statutory provision conflict, thenstitution must prevail.See Young v. City of
Ann Arbor 255 N.W. 579, 580-81 (Mich. 1934). Thus, anytgtay constraint on the City’'s
general fundraising authority must yield to theyGitspecific constitutional obligations to
maintain the actuarial integrity of the Retirem&wstems. Furthermore, when, as here, the
HRCA, or a comparable statute, is silent on a lgmlernment obligation that the Michigan
constitution expressly addresses, the Michigan &uprCourt has inferred that the statute in
guestion, and any debt limits imposed by the statd not cover that constitutional obligation.
See Kuhn ex rel. McRae v. Thompsb34 N.W. 722, 726-28 (Mich. 1912) (finding thatlytic
school system financing was not subject to the dietit provided for in the City’s charter,
adopted pursuant to the HRCA, because educati@mding was separately addressed in the
Michigan constitution).

Courts in other jurisdictions have also recognized exception to constitutional or
statutory debt limitations for “obligations imposkd law,” such as a city’s obligation to fund its
pension UAAL. See, e.qg. Taxpayers for Improving Pub. Safety v. Schwarzgereg 91
Cal.Rptr.3d 370, 379 (Ct. App. 2009) (noting that‘axception to the constitutional debt limits
has been recognized for obligations imposed by lamd that indebtedness only exists when the

municipality itself has chosen to incur the obligation — if it mustuinthe obligation under

bonds “are not issued for the purpose of increaiagndebtedness of the county” and do not vidiage
debt limit); cf. Wilcox v. Bd. of Comm'rs of Sinking Fund of Citypefroit, 247 N.W. 923, 925 (Mich.
1933) (refunding bonds issued in lieu of and exgedor bonds subject to an exception to a limit on
property taxes are a continuation of the priorgstion and, accordingly, also fall within the exicep).
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applicable law it cannot be considered indebtedn€sgy. of Los Angeles v. Byra27 P.2d 4,
7-8 (Cal. 1951) (finding that a county’s obligatsounder a lease did not violate the applicable
debt limitation because the county had an exptfigty, imposed by law, to provide for adequate
quarters for courtskee also Lonegan v. New Jersg@9 A.2d 91, 105-07 (N.J. 2002) (blessing
a flexible financing arrangement, in part, becatrse proceeds were being used to fund the
building of a constitutionally required facility}.

C. The City’s Motion Disregards the Distinctions
Between lllegal, Ultra Vires, and Invalid Contracts

FGIC's Counterclaims, which must be taken as trae gurposes of the Motion,
adequately allege that the Service Contracts amdCity’s obligations thereunder are valid and
binding obligations of the CitySee supr& II.B. However, even ignoring these allegationd,a
instead, accepting as true the City’'s argument tthatService Contracts are invalid, the City’s
Motion must fail. The City’s argument that the Bee Contracts are “illegal contracts” that “are
void” and, as such “cannot be enforced” or give tisequitable relief, not only assumes that this
Court has already decided the merits of this cagsesifavor but also disregards the distinction
between contracts that are wholly illegal or ulthees and contracts that are simply invalid but

not wholly illegal. (Br. in Supp. of Mot. to Disss 10-17.) In attempting, once again, to

" Finally, the Service Contracts and obligationsésgd thereunder are lawful and valid even if the
Pension Funding Transactions were, as the Citgadlestructured to fall outside of the statutorygtde
limit (a fact not alleged in the Counterclaims afadl,purposes of the Motion, not relevant). “Ther@o
fraud in reaching a desired end by legal means thargh other means to the end would be illegal.”
Bacon v. City of Detroj275 N.W. 800, 803 (Mich. 1937) (rejecting chafierto transaction where
county applied for a grant and a loan on behathefcity, whose prior loan application was rejedted
light of the debt limit, on the condition that t8&y was to enter into a ten-year service contwattt the
county);accordWalinske, 39 N.W.2d at 80 (“It is never an illegal evastoraccomplish a desired result,
lawful in itself, by discovering a legal way to dg). The Pension Funding Transactions merely
refunded in a lawful and more cost efficient martherconstitutional and statutory obligations tiat
City already had to service its mounting pensionAUA Thus, even if the City sought to do indirectly
what it could not do directly this would not in aafiitself render the transactions invalid, andaefty
does not provide a sufficient basis to grant thdido
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oversimplify the issues in this Adversary Procegditne City mischaracterizes the law on the
validity or invalidity of municipal obligations.

The City erroneously asserts that there are “omlg”tissues relevant to determine
whether the COPs transaction was “illegal”: (1) howch debt the City had, relative to the limit
imposed by the HRCK and (2) what was the structure of the Pension iRgn@iransactions.
(Br. in Supp. of Mot. to Dismiss 2.) However, whagtermining whether a municipal obligation
complies with the applicable debt limit, Michigaoucts look at a number of issues that the City
does not address in its Motion. Even if a municipaligation does not comply with the
applicable debt limit (a situation not present herthose obligations are simply not
presumptivelyillegal.”

Under Michigan law, a contract will only be foundtra vires or illegal if the party
entering into the transaction was not authorizedrti@r into such a transaction or incur such an
obligation. See, e.g.Parker,231 N.W. 2d at 43Q*The doctrine of [u]ltra vires will be applied
to preclude a city from engaging in a course ofdumt where it specifically lacks the authority
to do s0.”). In such cases — and only in suchasea municipality may argue that it is not
liable under the contract because the transactias Megal. This, in turn, requires that the
municipality establish that it was wholly lacking authority to incur the obligation at issue. For
example, inCity of Highland Park v. Clarkno recovery could be had on bonds purportedly
issued by a drain commissioner to build a seweindisecause he was “wholly without
jurisdiction” to issue such bonds. 2 N.W.2d 4782 4Mich. 1942) (distinguishing the case at

hand, in which the drain commissioner who signexlltbnds had “no legal authority whatever”

12 The City’s allegation that this first questiorfisdisputed” is simply false.SgeBr. in Supp. of Mot.

to Dismiss 4.) FGIC did not admit facts relatedite City’s debt limit in 2005 and 2006 in its Aresuy
nor could it as this information is uniquely avaikato the City, not FGIC. SeeFGIC’s Answer 11 9, 16,
25, 29, 31))
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to speak for the county from a case in which it wasapparent from the face of the bonds that
they were issued for an illegal purpose or by aityewholly lacking in authority)-?

In other instances, if the transaction is void ashatter of fact because authorized
representatives of the municipal body entered anttansaction based on faulty findings of fact
or procedure or because the subject of the transastwithin the municipality’s power and not
“lllegal,” the transaction will be deemed invalidttnot ultra vires or illegalSee, e.gWolverine
Eng'rs & Surveyors, Inc. v. City of Leslido. 299988, 2011 WL 5609822, at *3 (Mich. Ct. App
Nov. 17, 2011) (noting that “an implied contractyntze found when the municipal corporation
possessed the authority to enter the contract etlathed its benefit, but a defect or irregularity
prevented the formation of a valid contractParker, 231 N.W.2d at 428 (holding that where
“the subject matter of the disputed contract ihwmithe municipality’s power and is not illegal”
the municipality is “bound by its dealings everthit power had been exercised in an irregular
fashion or in disregard of directory provisions ita charter regarding the exercise of that
power”). In such cases, as long as the municipaétained some benefit from the invalid
contract (as the City did here), a bona fide catcmunterparty is entitled to recover on the
contract, either in equity or through estoppel,duse the counterparty could have reasonably
relied on the representations made by the authbrpgrson.Wolverine Eng’rs 2011 WL

5609822, at *3see infra8 Il .

'3 See also Bloomfield Vill. Drain Dist. v. Kegld 9 F.2d 157, 163 (6th Cir. 1941) (holding thstbppel
by recitals does not apply where the person cérgfthe bonds had “no authority to pledge the faitkd
credit of the county nor to certify on behalf oftbounty to facts stated in the bond#;Curdy, 118

N.W. at 629-30 (finding that there could be no ey on a “floating indebtedness” of the County v¢he
the electorate had, on three prior occasions, Sp@by votedagainstpermitting the County to incur such
indebtednessjut see ThompspB6 N.W. at 1046-47 (holding that bonds would lbetvoid in the hands
of a bona fide holder even though the bonds wereet$ to fund a private improvement, an unlawful
purpose).
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Nowhere in the Counterclaims does FGIC allege ttmatCity was wholly unauthorized
to enter into the Service Contracts. To the copt@GIC alleges that the Cityasauthorized to
enter into those contracts) and, as the City hagilseacknowledged, that the Pension Funding
Transactions assisted the City in satisfying a ttat®nally mandated obligation, something the
City was clearly authorized to do. (Countercl1%Y 30, 67; Compl. 1 7, 13.) Accordingly, any
assertion by the City that the Service Contraas'idlegal” must fail as it is not supported by the
facts alleged in the Counterclaims.

[l. FGIC Alleges Adequate Facts to Support its Countettaims Relating to Alternative
Theories of Recovery

The City cites several cases for the propositiat #iternative theories of recovery are
not available to parties to “illegal” contractsBr(in Supp. of Mot. 12-18.) This proposition
should not be addressed at this time, on a motodidmiss, because FGIC’'s Counterclaims
assert facts alleging that the Service Contra@svalid, notinvalid. Nonetheless, the cases the
City cites are readily distinguishable from thetam¢ facts. Further, even in cases where
municipal obligations are found invalid, Michigaausts have allowed contract counterparties to
recover in equity. This is most often true in cases FGIC has alleged in this one, where the
municipality benefited from the transaction andhe proceeds of the transaction are segregated
and readily identifiable.

A. FGIC Specifically Alleged That the City BenefittedFrom
the Pension Funding Transactions and the Policies

FGIC has alleged in its Counterclaims that the @geived a benefit from the Pension
Funding Transactions, including the Policies faxr BGIC-Insured COPs. (Countercl. 1 82, 86,
107.) Such benefit is undeniable — as a resulede transactions, the Retirement Systems hold
over one billion dollars of Funding Proceeds thetéhearned investment returns over time, and

the City faces a lower claim from the Retiremen$t8gns in this bankruptcy as a result of having
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funded over one billion dollars of the Retiremenst®ms’ UAAL. In a situation where, as
alleged here, a municipality has received a benefin a transaction that it claims is
unenforceable, it cannot retain such benefit andydbe other parties a remedy for their loss.
See 1st Source Bar®47 F. Supp. 2d at 946-47 (“Beginning in the teeath century, Michigan
courts recognized that municipalities were oblidat®® repay contracts where: (1) the
municipality had the general power to enter inte tontract; (2) the parties carried out the
contract; and (3) the municipality received thé ignefit of the contract.”}?

Specifically, FGIC alleged that, as a result of tRension Funding Transactions,
“$739,793,898 was paid to and received by the GIR8,$630,839,180 was paid to and received
by the PFRS” and that, upon receipt of such fuedsh Retirement System certified to the City
that such funds constituted “payment in full ancerge of a corresponding amount of UAAL.”
(Countercl. 11 96, 93.) FGIC further alleged thata result of FGIC’s insurance, the COPs
received higher credit ratings than they would havighout insurance and were more
“marketable to investors” (Countercl. § 84), andtth- as the City itself acknowledged — the
City’s payment obligations were “significantly lowes a result of FGIC’s insurance. When a

municipality has received and retained benefitshsas these, courtwill impose equitable

4 See also Waters, Cook, Oslund & Waugh, PC v. GiBeaton HarboyNo. 213687, 2000 WL
33409143, at *1-2 (Mich. App. Ct. Aug. 11, 2000dlgng that the city could be liable for payment on
defendant’s legal services under a theory of quamheruit, notwithstanding that provision of such
services was not authorize@ig Prairie Twp. v. Big Prairie Twp. Grang@82 N.W. 143, 145 (Mich.
1938) (holding township could not retain the fruifsa contract that benefited the public and atsdrae
time deny the validity of the contrac@pit v. City of Grand Rapid¥3 N.W. 811, 813 (Mich. 1898); 1
Steingold & Etter, Michigan Municipal Law 8§ 4.264P4 (“An ultra virescontract that does not benefit
the municipality is void. If the municipality befits, the contract is at most voidable, and thg gitist
pay for the benefit it receives.” (citations omitfg see also id§ 4.24 at 4-20 (“A municipality may not
retain the fruits of a contract but deny its vajidn the grounds that it is an agreement for ttyetc act
ultra vires” (citations omitted)).
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remedies to avoid the unjust outcome of the mualtipretaining such benefits without paying
for them?®

For exampleMcCurdy v. Shiawassee Couniyhich the City relies on extensively, notes
that the counterparty to a contract found validinitio may be entitled to relief in the form of the
return of the benefit that it conferred on the neipality. 118 N.W. at 633 (noting that the Court
was not presented with the question of whether aicmal entity might be required to restore
the property it attempted without authority to banytake but that “[i]t is apparent, however, that
in such cases a remedy might be afforded withoutny way affirming the exercise by the
municipality of a power it did not possess, anchaitt rendering nugatory the express provisions
of a statute”). Irnlst Source Bank v. Village of Stevensyiltee municipality was obligated to
repay certain loan agreements, notwithstandingfdle that they were improperly made and
purportedly did not comply with applicable statu{exluding the Revised Municipal Finance
Act). 947 F. Supp. 2d at 948-51. Where the mpaidy has benefited from the transaction,
invalid contracts are also regularly enforced tigtoestoppel.Seesupra§ I; Webb v. Wakefield
Twp, 215 N.W. 43, 45 (Mich. 1927) (noting that whareunauthorized municipal contract “has
been executed and the corporation has receivedahefit of it, the law imposes an estoppel in

the nature of an implied contract and will not adlthe validity of the claimed void contract to be

15 SeeBig Prairie Twp, 282 N.W. at 145McGaughan v. W. Bloomfield Tw256 N.W. 545, 546-47
(Mich. 1934) (“Plaintiffs having been permitted ainduced to perform the services and the township
having accepted the benefits thereof, it cannaleuthe circumstances, escape its obligation tdpay
Coit, 73 N.W. at 813Highway Comm’rs of Sault Ste. Marie v. Van DysthMich. 429, 431 (1879%ee
also Normandy Estates Metro. Rec. Dist. v. Normédtstgtes Ltd.553 P.2d 386 (Colo. 1976) (en banc)
(permitting contract counterparty to recover onitdple grounds where metropolitan recreationaridist
sought to invalidate as void a purchase contra¢hemgrounds that it failed to obtain voter apptpva
Lodi Twp. v. Little Ferry Nat'| BankL89 A. 58 (N.J. Chanc. 1937) (holding, in suitbiew Jersey
municipality for cancellation of municipal secuet, that the municipality could not keep the
consideration for the securities and at the same Lie relieved of payment for the securiti€s)y of
Henderson v. Winstea@15 S.W. 527 (Ky. Ct. App. 1919) (permitting reeoy by holder of municipal
bond issued in pursuance of a statute and ordirthatevere subsequently declared unconstitutional).
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guestioned” and that a municipal corporation “cdriake greater advantage of its own errors
than can a private person” (internal citation oeal)).

B. FGIC’s Counterclaims Specifically Allege That the kinding Proceeds Are in
Existence and Readily Identifiable

In its Counterclaims, FGIC has alleged that thedhu Proceeds are in existence and
readily identifiable. Specifically, FGIC has alezfythat the Funding Proceeds are segregated
within the Accrued Liability Fund of each Retirem&ystem and are separately accounted for in
each Retirement System’s annual statementSeeCounterclaims {{ 31, 96-98.5ee also
Detroit, Mich. Ord. Nos. 03-05 § 47-2-18(a)(3)(8%-05 §54-43-4(e) (mandating segregation of
and separate accounting for Funding Proceeds)rt€are especially likely to allow recovery in
equity on an invalid contract or transaction whexg,here, a party seeks to reclaim money or
property that is segregated and readily identiGalfbee, e.q.City of Litchfield v. Ballou114
U.S. 190, 195 (1885) (“If the complainants are raftee money they let the city have, they must
clearly identify the money or the fund, or otheoperty which represents that money, in such a
manner that it can be reclaimed and delivered withaking other property with it, or injuring
other persons or interfering with others’ rights.Th fact, the City in its Motion mischaracterizes
Litchfield, which involved an lIllinois constitutional provisi that specifically prohibited a city
from becoming “indebted in any manner, or for anypoese.” Id. at 192. The Supreme Court,
in interpreting that lllinois statute, noted thaetmoney borrowedould be recovered from the
city if the money or funds were clearly identifiablld. at 195. Thus, the Court did in fact find
there was a remedial option, even where the tréinsaat issue exceeded the debt linid.

Similarly, in Newberry v. Nine Mile Halfway Drain Dist30 N.W.2d 430 (Mich. 1948),
the Michigan Supreme Court held that a constructiwest could be impressed on certain

property in favor of the bondholders where the “eym of the bondholders obtained for an
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illegal [sewer] project can be traced directly itib@ acquisition [of certain real property], which
became completely separated” from the sewer systdnmat 437. Rather than completely reject
any form of relief, the court remanded the congivectrust question for a hearing in the trial
court. Id. Equitable relief is more readily granted in cagé®re money, instead of goods or
services, was exchanged because the contract ¢partyecan be made whole without imposing
on taxpayers.See City of Hendersp@15 S.W. at 527 (distinguishing cases in whiahdgiare
exchanged from cases in which services are perfbraine noting that the “difference between
the two classes of cases affords ample room foapipéication of [ | different legal principle[s]”
(internal citation omitted)).

The City cannot establish, as it must to meet itién in connection with the Motion,
that FGIC cannot assert sufficient facts in suppbrits Counterclaims to plausibly show legal
entitlement to relief under alternative theoriesaxovery. Sege.g, Static Control Components
697 F.3d at 401. Indeed, FGIC has asserted nuséacts demonstrating that, even if the City
were able to prevail at trial on its argument tiat Service Contracts are legally unenforceable,
alternative theories of recovery are particularpprapriate here because the City benefited
substantially from the Service Contracts it nowkse® disavow and because the Funding
Proceeds are segregated and readily identifiable.

C. The City’s Draconian “Strict Liability” Rule is Wit hout Support

There is also no basis for the City’s articulatadrits “strict liability” situation €eeBr. in
Supp. of Mot. 12, 14); the City cites no case #wdiculates such a draconian rule. The City
simply seeks to prop up its argument that a detatiin of FGIC's fact-intensive
Counterclaims is appropriate on a motion to dismiss

It is readily apparent from the above discussiorestioppel that the City’s theory of

“strict liability” does not exist under Michiganva As discussedupra when it would be
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inequitable to find a contract unenforceable, Myetm courts have enforced otherwise invalid
contracts, for example, through estopp8ke Parker231 N.W.2d at 428Jnited Sav. Bank of
Detroit v. Sch. Dist. No. 5, Fractional, Redford L& onia Tps., Wayne Cnty., & Farmington
Twp., Oakland Cnty 273 N.W. 753, 755 (Mich. 1937) (“The good faghgovernment should
never be held less sacred than that of individudfere the executed contract is neither malum
in se nor malum prohibitum, but can only be avoitbedause of defects in the manner of its
execution, the corporation cannot retain the bé&neind deny its authority.” (quotingm. La
France & Foamite Indus. v. Clifford®275 N.W. 596, 597 (Mich. 1934) (internal quotatimarks
omitted))); see also Wehl215 N.W. at 45 (noting that the defense of wiras should not be
“sustained unless the rigid rules of law requite(iiiternal citation omitted))Coit, 73 N.W. at
813 (“The doctrine of ultra vires, when invoked for against a corporation, should not be
allowed to prevail where it would defeat the entipistice.” (internal citation omitted)Bpier v.
City of Kalamazop101 N.W. 846, 847 (Mich. 1904) (citir@pit).

Moreover, the factual circumstances of the casppasedly announcing the per se rule
the City would have the Court blindly follow in thicase have no bearing on the factual
circumstances pled in FGIC’s Counterclaiths(SeeBr. in Supp. of Mot. 14-17.) For example,
in Stratton v. City of Detrojtthe plaintiffs blatantly disregarded a contrattiting the budget for
the building related to plaintiffs’ work to an anmuappropriated by the City, and, instead,
performed work based on a building budget of ovérndillion more than the appropriated

amount. 224 N.W. 649 (Mich. 1929). Similarly, Hanslovsky v. Leland Twpthe township

'® Two of the cases cited by the CitjNewberryandPeople v. Doyle & Assocs., Inare wholly
inapposite because in those cases the cdigdizrovide some form of relief to the private parti®eople
v. Doyle & Associates, Incl32 N.W.2d 99, 103 (Mich. 1965) (permitting pastto renegotiate terms of
voided transaction)Yewberry 30 N.W.2d at 437 (remanding for consideratiowbé&ther constructive
trust should be imposed on certain property in fafdondholders).
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records clearly indicated that the township hatisatisfied the procedural prerequisites needed
to borrow money, and the notes in question wereexecuted by the township’s authorized
agents. 275 N.W. 720 (Mich. 1937). McCurdy, the particular transaction in question was
subject to elector approval and the pertinent etechad already rejectedthree times 118
N.W. at 625. In addition, there was no evidened the money from the transaction had even
been used by the county; indeed, the “intimatioadlastrong” that the transaction was not made
for the purposes set forth in the county boardupiesvisors’ resolutionsld. at 629.

In contrast, this case does not present a situatioere a private party disregarded
obvious limitations on public officials’ authorityr failed to do its proper due diligence to ensure
that the public officials with whom they were deaglihad the requisite authority they claimed to
possess. In its Counterclaims, FGIC has allegegkliance on the City’s ability to engage in the
Pension Funding Transactions was justified basetheractual representations that were made
to FGIC by the City and its authorized agents ptmand at the time of the Pension Funding
Transactions, the various opinions that were pedito FGIC by or on behalf of the City
indicating that the City’s obligations under thensege Contracts were valid, binding and
enforceable, and the ordinances the City passdti@zing the Pension Funding Transactions
(which ordinances are still in effect and which @igy has not challenged or sought to repeal).

Based on the City’s representations, it was redderfar FGIC to conclude that the City
was acting with proper authority. And, in factetRity was Its belated attempt to suggest
otherwise is inconsistent with the fact that, a thme of the Pension Funding Transactions,
FGIC (and others) reasonably believed that whatpx@redures were necessary to render those

transactions legal and binding had been follow&dcordingly, the factual circumstances pled in
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FGIC’s Counterclaims support denial of any wholesadjection of FGIC's Second through

Sixth Counterclaims.

V. FGIC’s Second, Third, and Fifth Counterclaims Are Adequately Pled and
Withstand Scrutiny on a Motion to Dismiss

The City’s contention that the Second, Third, affthFCounterclaims are not adequately
pled also fails, as FGIC has indicated with amplecticity those of the City’s representations
of past or existing facts that the City believedravialse when made and that FGIC justifiably
relied upon to its detriment.

A. FGIC Adequately Alleges Misrepresentations of Fact

In its Second and Third Counterclaims, FGIC hasgal that the City made numerous
material representations of past or existing facisluding that (a) the City took all necessary
steps to assess the legality of the Alternativedingn Mechanism and the Pension Funding
Transactions and had conclusively determined tlatontractual obligations under the Pension
Funding Transactions could not constitute indeldsdrunder Michigan law or be subject to any
limitations on the City’s net indebtedness capadity all necessary acts, conditions and things
required to exist had happened and were performezkgent to the City’s entry into the Service
Contracts to make the obligations binding, andhe)Pension Funding Transactions would use
none of the City’s debt capacity. (Countercl. $135, 67-76, 80, 123-27, 138-41, 156.) FGIC
relied on these and other representations in agyeei issue the Policies. In addition, FGIC
alleges, upon information and belief, that the @bncealed from FGIC that one law firm the
City had sought legal advice from questioned tlgaliey of the Alternative Funding Mechanism
and refused to participate in the 2005 Pension iagntiransaction. I¢. 1 90.)

Contrary to the City’s characterizations in the Mot these representations are factual in

nature; at most, they involve issuesbath law and fact. See, e.g.Chem. Bank251 N.W. at
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399. The City also overlooks that “even though ldreguage of a representation concerns only
legal consequences and is in the form of an exijoresd opinion, it may, as in the case of any
other statement of opinion, carry with it by implion the assertion that the facts known to the
maker are not incompatible with his opinionWal-Mart Stores, Inc. v. AlG Life Ins. C&01
A.2d 106, 115 (Del. 2006) (citing Restatement (®egdorts § 545 (1977)5.E.C. v. Conaway
698 F. Supp. 2d 771, 830 (E.D. Mich. 2010) (“[Tkencept of implied representation is well
established [] in common law fraud . . . .3tate Coll. Area Sch. Dist. v. Royal Bank of Can.
825 F. Supp. 2d 573, 587 n.2 (M.D. Pa. 2011) (gga#in opinion, “if not explicitly, at least
implicitly, states certain facts”).

Moreover, inWal-Mart, the plaintiff adequately pled a common law fralmim where it
alleged that an issuer had knowingly chosen arsimvent structure that might prompt regulators
to disapprove the tax-exempt status of the offemgdstments, but furnished legal opinions and
conclusions concerning their tax-exempt statUgal-Mart, 901 A.2d at 116. Here, FGIC has
similarly alleged that the City was at least awafg but did not disclose, that a retained
professional had cast doubts on the transactiomBility, despite the fact that the City was
aware that the nature of its contractual obligatiaras material information that FGIC would
rely on.

FGIC has adequately pled its misrepresentatiomslaven in the unlikely event that the
City's representations solely constituted opinioofs law (which FGIC disputesY. “[A]
statement of opinion made in bad faith by one whopossessed of superior knowledge

respecting such matters, with a design to decenk raislead, may constitute an actionable

" Despite the City’s assertion that one of the 20@4nos, the Honigman Miller memo, “was not even
legal opinion[] of the City’s counsel” (Br. in Suppf Mot. 19.), the memo was, in fact, addressed to
employees of UB&nd Sean Werdlow, the City’s Chief Financial Officertlae time. (Countercl. 1 66.)
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misrepresentation.”Sheridan v. New Vista, L.L.G406 F. Supp. 2d 789, 794 n.1 (W.D. Mich.
2005) (citation and internal quotation marks omndiftd=rench v. Ryan62 N.W. 1016 (Mich.
1895) (same}® “[W]hether a specific representation is classifes an expression of opinion or
an actionable statement of fact is contingent upencircumstances of each cas&breman v.
Foreman 701 N.w.2d 167, 175 (Mich. Ct. App. 2005) (citiMmgDonald v. Smith102 N.W.
668 (Mich. 1905)). Here, FGIC alleges that they@iais in a position of superior knowledge and
was uniquely situated to make certain determinaticuch as those regarding the nature and
extent of its diligence, the scope of its authgrihe procedural requirements that had to be met,
and the HRCA debt limit and relevant exceptios&eEisenberg v. Gagnory66 F.2d 770, 776
(3d Cir. 1985) (“When a representation is made fofgssionals or those with greater access to
information or having a special relationship toastors making use of the information, there is
an obligation to disclose data indicating that dipenion or forecast may be doubtful.” (citation
and internal quotation marks omitted)). As suahthie context of such complex determinations
and given the City’s greater access to informatibe, City had the obligation to disclose all
material information to FGIC, even where those @spntations may have included opinions of
law, and it did not.

Brazenly, the City now contends in its Complainattlihe 2005 and 2006 Pension
Funding Transactions were in flagrant violatioreafsting law. Whatever its intended purpose
in doing so, the City cannot have it both ways thegi the transactions were lawful and City’s
representations concerning the material factsingldd the transactions were true, in which case

the City cannot disavow its binding obligationsiist convenience, or the transactions were

18 See also Rosenberg v. Cyrowdi@8 N.W. 905, 906 (Mich. 1924) (recognizing ttie requirement for
a misrepresentation of fact rather than law is jwechon the maxim that all parties are presuméahdov
the law, but noting that: “[T]his maxim finds buttle support in fact. It may be doubted if it weger
intended to excuse fraud.”).
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fraudulent and the City made actionable misreptasiens, in which case FGIC is entitled to
prosecute its fraudulent inducement and misreptasen claims-’

Accordingly, by delineating the specific materiapresentations of past or existing fact
by the City, FGIC has more than adequately pled #lament of its Second and Third
Counterclaims at the motion to dismiss stage.

B. FGIC Adequately Alleges Justifiable Reliance

Notwithstanding the City’s assertions in the Moti&iGIC did not simply take on faith
the City’s pre-contractual and contractual represt@ns. SeeBr. in Supp. of Mot. 25.) Rather,
as detailed in the Counterclaims, FGIC requiredomafable contractual representations and
warranties that the Service Contracts and the €ibfligations thereunder complied with the
represented attributes and relevant conditionseples@. In addition, as an express third-party
beneficiary of the Service Contracts, FGIC is “dosively presumed to have relied upon [the
City’s] representations and warranties, and sutanee shall survive any investigation made.”
(See, €.9g.2005 GRS Service Contract (Compl. Ex. C).)

Further, FGIC’s reliance on the City’s numerous eniat misrepresentations was
reasonable. The written misrepresentations wegsepited to FGI@ime and time agairn an
effort to induce FGIC to issue the Policies andenexpressly included in the Service Contracts
and even on the face of the COPs. Courts havéieththat “unreasonableeliance includes

relying on an alleged misrepresentation that is@sgly contradicted in a written contract that

9f the City developed such knowledge at any pdiming the over two-year negotiation of the
transactions, then it is equally culpable by virtdea “silent fraud,” as the City had a duty todiise

such information to FGIC upon learning that itsyivas representations were untrue, but instead
remained silentSee U.S. Fid. & Guar. Ce. Black 313 N.W.2d 77, 89 (Mich. 1981) (noting that a
“party to a business transaction is under an otitigao exercise reasonable care to disclose tottner
party, before the transaction is consummated, abhgexjuently acquired information which he recogize
as rendering untrue, or misleading, previous regmtasions which, when made, were true or belieged t
be true”).
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the plaintiff reviewed and signed.¥ersatrans, Inc. v. Hirsch Int'l CorpNo. 12-13913, 2013
WL 943519, at *7 (E.D. Mich. Mar. 11, 2013) (citidgon Alan, LLC v. Tanfran, Inc240 Fed.
Appx. 678, 682 (6th Cir. 2007)) (emphasis addedg also MacDonald v. Thomas M. Cooley
Law Schoaql 724 F.3d 654, 665 (6th Cir. 2013). In like manridichigan courts have long
recognized that a plaintiff cannot establish a aeable reliance by relying ‘on oral
representations that are contradicted by a writientract ... that is readily available to the
plaintiff.” Tocco v. Richman Greer P,A12 F. Supp. 2d 494, 521 (E.D. Mich. 201&jing
Chimko v. ShermetdNo. 264845, 2006 WL 2060417, at *3 (Mich. Ct. Agluly 25, 2006));
Miller v. CVS Pharmacy, Inc779 F. Supp. 2d 683, 689 (E.D. Mich. 2031 FGIC's reliance, it
follows, was the exact opposite of unreasonabl&@GIE relied on misrepresentations that were
expressly reaffirmed in the legal opinions, 2004nds, and Detroit Presentations, and included
in the Service Contracts and related closing dociisne

The City argues that FGIC could not reasonably melythe misrepresentations of the
City because it had an obligation to investigaté amcover that the representations continuously
affirmed by the City — that it took all necessatgps and conclusively determined that the City’s
obligations under the Service Contracts did notatere“‘indebtedness” subject to the net
indebtedness limitation in the HRCA; that the SeevContracts constitute valid and binding
agreements of the City enforceable in accordante their terms; that all conditions precedent

to the City’s execution and delivery of the Servi€entracts were met in order to make the

' See also Cook v. Little Caesar Enters., 1840 F.3d 653, 658 (6th Cir. 200@inding “[r]eliance upon
oral representations or prior documents, everisefds unreasonable if the party enters into aegient
agreement”)Qliverio v. Nextel West CorpNo. 13-10296, 2013 WL 2338706, at *5 (E.D. Mithay 29,
2013) (finding “any reliance on the alleged [priwal] statements would be unreasonable as a nudtter
law” where “such statements are expressly contredlioy the terms of the written contract3)P.M.,

Inc. v. Basic Four Corp591 F. Supp. 1350, 1366 (E.D. Mich. 1984) (hajdimat a plaintiff may not
reasonably rely on prior oral statements that tiy@ontradict the terms of a written contract).
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Service Contracts valid and binding obligationshef City; and that the City could not avoid the
Service Contracts, under which it has accepted fignencluding the benefits of FGIC’s
insurance, and retain those benefits, includindhsosurance benefits — were false. The law
does not require any such obligation or duBee Titan Ins. Co. v. Hyte817 N.W.2d 562, 555
n.4 (Mich. 2012) (“[T]here is no common-law dutydtiempt to acquire such knowledge [to the
contrary of a representation]”). While it is trthet “fraud is not perpetuated upon one who has
full knowledge to the contrary of a representatidiGGIC was no such party.ld. (internal
citations omitted). Here, as alleged, the trutidgk of the representations was not available to
FGIC. To the contrary, the City intentionally fdl to fully disclose all material information
concerning the Pension Funding Transactions. 8&itpjlcourts have held that there is no duty
to independently investigate the truthfulness ofepresentation “where, by reason of the
defendant’s acts, the plaintiff had no reason tbebe that further inquiry was necessary.”
Ypsilanti Cmty. Utils. Auth. v. Meadwestvaco Ais.SY LG 678 F. Supp. 2d 553, 568 (E.D.
Mich. 2009) (citation omitted)see also Titan Ins. Co317 N.W.2dat 568;Mable Cleary Trust
v. Edward-Marlah Muzyl Trus686 N.W.2d 770, 782 (Mich. Ct. App. 2004). Instlbase, the
City’s misrepresentations for a period of over tygars in meetings, discussions, presentations,
opinions, and transaction documents (and its oonssf material information about its diligence
of the transaction) gave FGIC no reason to belteaethe City's representations were anything
but true and could be reasonably relied upon.

Ultimately, whether FGIC justifiably relied on th@ity’'s representations, including
whether FGIC conducted appropriate due diligencetie risk it undertook, involves a fact-
dependent inquiry that cannot be resolved on teadihgs. Courts recognize that justifiable

reliance on a defendant’s misrepresentations “iset@valuated in light of all the elements of a
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transaction . . . these characteristics involvestjors of material fact best left for a [trier of
fact].” Arioli v. Prudential-Bache Secs., In@92 F. Supp. 1050, 1060 (E.D. Mich. 199¢
also Fed. Hous. Fin. Agency v. JPMorgan Chase & ©62 F. Supp. 2d 476, 496 (S.D.N.Y.
2012) (stating reliance analysis “involves manytdes to consider and balance, no single one of
which is dispositive” and that therefore it is ‘®&ft a question of fact for the jury rather than a
guestion of law for the court” (internal citatiomdted)). FGIC’s status as a sophisticated party
does notper sealter this approach, especially considering thatG=@id not have access to
certain information possessed by the City, inclgdime contrary legal opinion the City failed to
disclose. As discussed above, FGIC also expréssbained for third-party beneficiary status in
the Service Agreements and is presumed to hawreh the City's representations. Indeed, in
Wal-Mart, a sophisticated investor could prosecute itsdrelaim even though it signed a letter
stating that it had not relied upon any of the és®urepresentations because the letter “does not,
by its terms, state that Wal-Mart was absolving AlGe of liability for material
misrepresentations as to the structural flawssarproduct.” Wal-Mart, 901 A.2d, at 116see
also JPMorgan Chase902 F. Supp. 2d at 496-98 (“[E]ven sophisticapdaintiffs are not
required as a matter of law to conduct their owwlitau . where they have bargained for
representations of truthfulness . . . . A jury nidtymately conclude that [plaintiffs] should have
known better than to rely on the defendants’ regmmegtions . . . [b]ut this motion to dismiss does
not permit such a finding as a matter of law.”dtdan and internal quotation marks omitted)).
Similarly, even if FGIC consulted its own attorngyfsis fact would not absolve the City from

liability for any fraudulent conduct.
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In sum, FGIC has adequately raised multiple issfefact that are not appropriate for
determination as a matter of law at this time. s@ish, its Counterclaims based on the City’s
numerous misrepresentations must proceed.

C. FGIC Adequately Alleges Promissory Estoppel

In Michigan, the elements of promissory estoppel (@) a promise (2) that the promisor
reasonably should have expected to induce actian dgfinite and substantial character on the
part of the promisee (3) which in fact producedarete or forbearance of that nature and (4) in
circumstances such that the promise must be enfafdejustice is to be avoided.Y psilanti
Cmty. Utils. Auth.678 F. Supp. 2d at 574 (quotiNgvak v. Nationwide Mut. Ins599 N.W.2d
546 (Mich. Ct. App. 1999)). In the promissory ggiel context, a “promise” is defined as a
“manifestation of intention to act or refrain framsting in a specified way, so made as to justify
a promisee in understanding that a commitment kas Imade.” Schippers Excavating, Inc. v.
Crystal Creek Enters., L.L.CNo. 295754, 2011 WL 2518934, at *3 (Mich. Ct. Agpine 23,
2011) (citingState Bank of Standish v. Curg§00 N.W.2d 104, 107-09 (1993)). A promise may
be stated in words, either orally or in writing,roay be inferred entirely or partly from a party’s
conduct. See State Banlk00 N.W.2d at 108. Whether a promise is clear amambiguous
requires consideration of the specific factualwinstancesSee Pinto v. Gen. Motors Coyplo.
208392, 1999 WL 33327151, at *6 (Mich. Ct. App. D&6, 1999) (finding that promises made
by defendant were made on several occasions atlatl by circumstances under which it was
entirely reasonable for plaintiff to rely on theoprises);see alsoYpsilanti Cmty. Utils. Auth.
678 F. Supp. 2d at 575 (considering nature, nurabdr quality of representations alleged by
plaintiff).

FGIC has pled adequately that it relied on the’€ipyomises and conduct in issuing the

Policies, FGIC’s reliance was reasonable undercttmmstances, and FGIC has or will likely
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incur damages as a result. Among the City’s premiwere that, in the event the Service
Contracts were voidable, the City could not seekdi the contract while at the same time
retaining the benefits it received. (Counterd®4y) This statement is definite and unconditional.
See Metro. Alloys Corp. v. Considar Metal Mktg¢.Ir615 F.Supp.2d 589, 598 (E.D. Mich.
2009) (finding verbal sales commitment that wasomadional and without prerequisites to be a
definite promise)Y psilanti Cmty. Utils. Auth678 F. Supp. 2d at 575 (finding promise “to stand
behind [a] performance guarantee” was “clear anfinii® enough to sustain” promissory
estoppel claim). In addition, the City’s numeratatements and conduct indicating to FGIC that
the COPs were backed by a reliable payment stréwt) if interrupted, would give rise to
subrogation rights or direct claims against theyGite likewise clear and unconditional
promises. (Countercl. 11 58-610f. Ypsilanti Cmty. Utils. Auth678 F. Supp. 2d at 574 (“This
Court previously held that YCUA alleged a validisiaof promissory estoppel by its allegations
that MWV: (1) expressed its intent, plan and coimment to the YCUA project’'s completion;
(2) represented that its significant financial reses and strength were behind the project and
would remain; and (3) intentionally accentuated @UA its financial resources and strength as
a reason for YCUA to select MWVAS as the supplieaio ionization equipment to YCUA.”).
Absent these promises, FGIC would not have issuedolicies.

Moreover, because FGIC’s claim for promissory eseébmnly arises if the Court finds
that the Service Contracts and the City's contraobbligations thereunder are invalid, vald
initio, or otherwise unenforceable, the City’'s us&\bflis v. New World Van Lines, Incl23 F.
Supp. 2d 380 (E.D. Mich. 2000), is misguided. Bueth Circuit holding inGeneral Aviation,
Inc. v. Cessna Aircraft Cp915 F.2d 1038, 1042 (6th Cir. 1990) that is citetVillis — that the

doctrine of promissory estoppel is not applicablere the performance which is said to satisfy
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the detrimental reliance requirement is the sanmpeance which represents consideration for
the written contract — requires exactly thatyréten contract In fact, inWillis, the court found

the General Aviationholding inapplicable because the plaintiff conckdeat there was no
written contract.See Willis 123 F. Supp. 2d at 395. For the same reasorz¢heral Aviation
holding is inapplicable in this case. If the SeevContracts and related documents are found to
be invalid, voidab initio, or otherwise unenforceable, there is no writtentiact under which to
analyze FGIC’s performance. This is the exactucistance where a claim for promissory
estoppel arises-

Justice requires enforcement of the City’s promisEse law does not support the City’s
attempt to receive an over one billion dollar redure in its obligations to fund its pension
liabilities and then refuse to make the promisednpents that induced FGIC to insure. The
equities require that promissory estoppel be agpibeenforce the City’s promised obligatidfis.

Thus, the City’s motion to dismiss the Fifth Counltaim should be denied.

%L See Lotsadough, Inc. v. Comerica BaXk. 12-10121, 2012 WL 5258300, at *9 (E.D. Mi€lct. 23,
2012) (“Michigan courts only apply promissory egiepwhen ‘an implied agreement exists between the
parties, in the absence of an express contractting APJ Assocs., Inc. v. North Am. Philips Co&17
F.3d 610, 617 (6th Cir. 2003)gee also Diamond Computer Sys., Inc. v. SBC Comstrioo, 424 F.

Supp. 2d 970, 986 (E.D. Mich. 2006) (samiClarty v. Detroit Edison Co. (In re DCT, Inc261 F.
Supp. 2d 864, 868 (E.D. Mich. 2003) (samfgjoub v. Unum Life Ins. Co. of Alo. 06-CV-15768,

2007 WL 1059177, at *5 (E.D. Mich. Apr. 6, 2007)AT promissory estoppel theory allows for recovery
only when no contract exists or ‘where a party dsube existence of a contract.” (internal citatio
omitted));LaSalle Group, Inc. v. CrowelNo. 04-71563, 2006 WL 3446215, at *6 (E.D. Mitlav. 27,
2006) (“[A] claim for promissory estoppel may oty in the absence of an express contract.”).

2 The City’s argument that the City’s performancelemthe Service Contracts for aimost nine years
somehow precludes a promissory estoppel claimsguided. (Br. in Supp. of Mot. 27.) The City’'siow
admissions in its Complaint indicate that the @iyver intended to honor its promises to FGIC. (@lom
19 10-11, 13, 16, 23-24, 31.)
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V. EFGIC'S Counterclaims Are Within the Scope of Its Timely-Filed Proofs of Claim

The City argues, without citing applicable authgfit that the Court's order, dated

November 21, 2013, establishing the bar date (Ber ‘Date Order¥ bars FGIC's Second

through Sixth Counterclaims. (Br. in Supp. of M@8-31.) The City’s conclusory assertion that
the Second through Sixth Counterclaims are barngdhle Bar Date Order is a woefully
insufficient basis to seek dismissal of those cerataims?

Even if FGIC’s Counterclaims were subject to the 8ate specified in the Bar Date
Order, which they are not, FGIC timely filed, amastfers, proofs of claim numbers 1190 and

1195 that the City's claims agent received on Fatyrd9, 2014 (the "COPs Proofs of Claim”),

and which preserved claims arising from or relatimghe Adversary Proceedify.Specifically,
the COPs Proofs of Claim state:

[B]y this Proof of Claim, and to the extent the y&t obligations under the

Service Contracts in connection with Series 2009P€@re subordinated and/or
such obligations or the Service Contracts are dedleavalid or voidab initio, as

a result of the Adversary Proceeding or otherwis8)C asserts a contingent

% The only case that the City draws upoRisneer Inv. Servs. Co. v. Brunswick Assocs. L'ship, 507
U.S. 380 (1993), which articulates the standargw€usable neglect” for a bankruptcy court’s allowe

of an untimely proof of claim. As discussafta, Pioneeris inapplicable and does not support the City’'s
argument that FGIC’s timely filed proofs of claira dot preserve FGIC's Counterclaims.

4 The Bar Date Order states, in paragraph 4, thiagfisities . . . that assert claims against thy €iat
arose (or are deemed to have arisen) prior tolRJI2013 (any such claim, a ‘Prepetition Claim’)stnu
file a proof of claim in writing in accordance withe procedures described herein by 4:00 p.m.geHast
Time, on February 21, 2014 (the ‘General Bar Ddte’)

% The City does not argue that FGIC's First Couréémtis not adequately preserved. In addition, the
City fails to allege that FGIC has not pled su#fitti facts to plausibly allege entitlement to retiafits
Fourth Counterclaim for unjust enrichment and itglf5Counterclaim for mistake.

% The City also mischaracterizes the proceduralypesif FGIC’s Counterclaims in its Motion. When
the City filed its Complaint, it did not name FG#S a defendant; FGIC, thus, moved to intervenbkén t
Adversary Proceeding. Subsequently, by order edten June 30, 2014 [Adv. Pro. Docket No. 73], the
Court permitted FGIC to intervene, with limitatigres a defendant in the Adversary Proceeding. FGIC
then sought leave on July 17, 2014 to file its Gerataims [Adv. Pro. Docket No. 83], which leavesva
granted on August 6, 2014 [Adv. Pro. Docket No.]1TGIC filed its Counterclaims on August 13,
2014 [Adv. Pro. Docket No. 139].
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and/or unliquidated Claim for any and all damagesirey therefrom or related

thereto. Furthermore, as discussed above, FGI€rtasa contingent and/or

unliquidated Claim for any and all FGIC Fees andpdénses incurred in

connection with the Adversary Proceeding and asratise permitted under the

Documents.

COPS Proofs of Claim  23.

As described above, the COPs Proofs of Claim peowige City with “sufficient
information so that [the City] may identify the dior and match the creditor and the amount of
the claim with the claims scheduled by the [City]ri re Hughes 313 B.R. 205, 212 (Bankr.
E.D. Mich. 2004). In any event, since the Counéamts relate to the COPs Proofs of Claim,
FGIC could amend those proofs of claim (should sugh amendments be appropriate) to plead
its claims based on the Adversary Proceeding wiglatgr particularity or to plead more specific
theories of recovery.See, e.g.In re Bondi's Valu-King, In¢.126 B.R. 47, 49-50 (N.D. Ohio
1991);In re Lee Way Holding Cp178 B.R. 976, 979-80 (Bankr. S.D. Ohio 1995). IEGas
explicitly retained the right to amend the COPsos@f Claim with additional facts and claims.
(SeeCOPs Proofs of Claim 1 26.)

Furthermore, FGIC’s Counterclaims are not prepetittlaims that were required to be
filed prior to the date specified in the Bar Datel€. FGIC’s Counterclaims accrue if the City
obtains the declaratory relief it seeks via its tgmition commencement of the Adversary
Proceeding. The City’s observation that the Complavas filed three (3) weeks before the

February 21, 2014 bar date is of no importancealsze it does not transform the Counterclaims

into prepetition claims within the meaning of tharBate Ordef’

% The City has indicated that it intends to rejbet Service Contracts (which the City recognizes are
executory contracts) as of the later of (i) theeEfifve Date (as defined in the Sixth Amended Pdetritfe
Adjustment of Debts of the City of Detroit [Dockgb. 6910] (the “Plan™)) or (ii) the resolution ofiya
objection to the proposed rejection of the Ser@oatracts. $eePlan § 11.D.6 & Ex. 11.D.6.) Any
claims arising from the rejection of the Servicen@acts pursuant to the Plan will be treated as<Cla
Claims (Other Unsecured Claims)d.(§ 11.D.6.) If the Service Contracts are rejecte@|C would have
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VI. If the Court Determines Additional Facts are Neceswy, FGIC Should be Given
Leave to Amend its Counterclaims

Insofar as this court believes additional facts meeessary, FGIC respectfully requests
leave to amend its Counterclaims. Courts in the¢hSCircuit agree that leave to amend should
be freely given unless a court determines thatpthadings could not possibly be cured by the
allegation of other facts, there was undue delalyaat faith in seeking to amend, there was lack
of notice to the opposing party, or the amendmenlds cause prejudice to the opposing party.
Cendrowski Selecky Profl Corp. v. Nat'l Ass’'n oér@fied Valuation Analysts, Inc10-CV-
14432, 2012 WL 1554209, at *3 (E.D. Mich. Apr. 2@12) (“The court is to consider several
factors when deciding when to allow a motion to acheUndue delay in filing, lack of notice to
the opposing party, bad faith by the moving pargpeated failure to cure deficiencies by
previous amendments, undue prejudice to the opggmarny, and futility of amendment are all
factors which may affect the decision.”) (citi@mmercial Money Ctr., Inc. v. lll. Union Ins.,
Co.,508 F.3d 327, 346 (6th Cir. 2007)). Because rafribese factors is present here, and based
on the allegations already set forth in the Couteens, leave to amend is warrantesee, e.g.
Choon’s Design Inc. v. Tristar Prods., Indlo. 14-10848, 2014 WL 4064254, at *4 (E.D. Mich.
Aug. 18, 2014) (granting leave to amend a compla@&tause there was no allegation of bad faith

or prejudice and the complaint could be cured).

an opportunity to assert rejection damages on fordd¢he later of (i) 45 days after the Effectivat® or
(ii) 45 days after rejection pursuant to a Finadl€@r(as defined in the Plan)ld(8 11.D.7.) Thus, any
attempt to bar FGIC’s Counterclaims, which ariseafuihe Service Contracts, is premature.
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WHEREFORE, FGIC respectfully requests that therCdeny the motion to dismiss in
its entirety.
DATED: September 11, 2014

/sl Alfredo R. Pérez

Alfredo R. Pérez

WEIL, GOTSHAL & MANGES LLP
700 Louisiana Street, Suite 1700
Houston, TX 77002

Telephone: (713) 546-5000
Facsimile: (713) 224-9511

Email: alfredo.perez@weil.com

—and -

Edward Soto

WEIL, GOTSHAL & MANGES LLP
1395 Brickell Avenue, Suite 1200
Miami, FL 33131

Telephone: (305) 577-3177

Email: edward.soto@weil.com

-and-

Ernest J. Essad Jr.

Mark R. James

WILLIAMS, WILLIAMS, RATTNER &
PLUNKETT, P.C.

280 North Old Woodward Avenue, Suite 300
Birmingham, M1 48009

Telephone: (248) 642-0333

Facsimile: (248) 642-0856

Email: EJEssad@wwrplaw.com

Email: mrjames@wwrplaw.com

Attorneys for Financial Guaranty Insurance
Company
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UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

: Chapter 9

CITY OF DETROIT, MICHIGAN, : Case No. 13-53846

= Hon. Steven W. Rhodes

Debtor. -
CITY OF DETROIT, MICHIGAN, _ Chapter 9
Plaintiff, : Adversary No. 14-04112

V.

DETROIT GENERAL RETIREMENT : Hon. Steven W. Rhodes

SYSTEM SERVICE CORPORATION, etal.,

Defendants.

CERTIFICATE OF SERVICE FOR FINANCIAL GUARANTY INSUR ANCE
COMPANY'’S OPPOSITION TO CITY OF DETROIT'S MOTION TO _ DISMISS IN
PART FGIC'S COUNTERCLAIMS

| hereby certify that on September 11, 2@HeFinancial Guaranty Insurance
Company’s Opposition to City of Detroit’s Motion@asmiss in Part FGIC’s Counterclainvgas
filed and served via the Court’s electronic cabediand noticing system to all registered users

that have appeared in this Adversary Proceeding.
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/sl Alfredo R. Pérez

Alfredo R. Pérez

WEIL, GOTSHAL & MANGES LLP
700 Louisiana Street, Suite 1700
Houston, TX 77002

Telephone: (713) 546-5000
Facsimile: (713) 224-9511

Email: alfredo.perez@weil.com

Dated: September 11, 2014 Attorney for Financial Guaranty Insurance
Company
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